CITY OF HAYS COMMISSION MEETING
CITY HALL, 1507 MAIN STREET, HAYS, KS
THURSDAY, SEPTEMBER 10, 2020 – 6:30 P.M.

AGENDA
1.

Call to order by Chairperson.

2.

MINUTES: Consider approval of the minutes from the regular meeting held on
August 27, 2020. (PAGE 1)

3.

CITIZEN COMMENTS: (non-agenda items).

4.

CONSENT AGENDA: (Items to be approved by the Commission in one motion, unless
objections are raised).
UNFINISHED BUSINESS
(No business to review)
NEW BUSINESS

5.

STORMWATER RETENTION MITIGATION PROJECT: Authorize the City Manager to
execute an agreement between the City of Hays and MAO Investments, L.L.C. to allow
for the expenditure of $130,000 in Stormwater Reserve funds for the construction of a
stormwater retention facility as further described within the agreement. (PAGE 7)

6.

COMMISSION INQUIRIES AND COMMENTS

7.

EXECUTIVE SESSION (IF REQUIRED)

8.

ADJOURNMENT

ANY PERSON WITH A DISABILITY NEEDING SPECIAL ACCOMMODATIONS TO ATTEND THIS MEETING
SHOULD CONTACT THE CITY MANAGER'S OFFICE 48 HOURS PRIOR TO THE SCHEDULED MEETING
TIME. EVERY ATTEMPT WILL BE MADE TO ACCOMMODATE ANY REQUESTS FOR ASSISTANCE.

MINUTES OF A MEETING
OF THE GOVERNING BODY OF
THE CITY OF HAYS, KANSAS
HELD ON AUGUST 27, 2020
1. CALL TO ORDER BY CHAIRMAN: The Governing Body of the City of Hays,
Kansas met in regular session on Thursday, August 27, 2020 at 6:30 p.m.
Roll Call: Present: Shaun Musil
Sandy Jacobs
Mason Ruder
Michael Berges
Ron Mellick
Mayor Musil declared a quorum was present and called the meeting to
order.
2. MINUTES: There were no corrections or additions to the minutes of the
regular meeting held on August 13, 2020; the minutes stand approved as
presented.
3. FINANCIAL STATEMENT:

Finance Director, Kim Rupp, reviewed the

financial summaries of the revenue and expenditure activities of the City of Hays
for the month ended July 31, 2020.
Month-to-date general fund sales tax collections were at $661,399, which
was an increase of $33,223 or 3% as compared to last year. Year-to-date
collections are at $4,354,747 up $135,575 or 3.21%. The six month average is at
3.63%, which is an increase of 3.12% when compared to a year ago. The original
projection during COVID restrictions was at -25% for July.
The report of top ten quarter-to-date sales tax collections by classification
was

up $4,873 or .25%. The

largest

categorical drops continue

in

accommodation, clothing, and food services.
The portfolio of certificates of deposit on July 31, 2020 totaled
$52,550,000 with a weighted average interest rate of 1.02% down 1.4% from a
year ago. The total of US Treasuries at par value is $1,477,000 with a weighted
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average yield to maturity of 1.59%. The total balance of the Money Market
account on July 31, 2020 was $500,000 with a current yield of .05%. Total
investments are down $6,823,000 when compared to this time last year.
Ron Mellick moved, Mason Ruder seconded, to approve the Financial
Statement for the month of July, 2020 as presented.
Vote: Ayes: Shaun Musil
Sandy Jacobs
Mason Ruder
Michael Berges
Ron Mellick
4. CITIZEN COMMENTS: There were no comments.
5. CONSENT AGENDA:

There were no items on the Consent Agenda for

consideration.
NEW BUSINESS
6. CITY OF HAYS FACE MASK REQUIREMENT EXTENSION: Jason Kennedy,
Ellis County Health Services Director, provided an update on Covid-19 cases in
Ellis County. He stated the percent of positive Covid-19 cases in Ellis County is
about 18 times higher than it was a few weeks ago, indicating more community
spread of the virus. He emphasized that this virus is not going away and is part of
society. We are two months into growth of the virus in Ellis County, and are at
least four or five months away from any kind of medical vaccine. He urged the
Commission to develop a Covid-19 response plan. He provided the plan Ellis
County has developed to help make educated decisions based on facts and
science and to prepare for the future.
Vice-Mayor Jacobs asked if the recent increase in cases is due to the
student population returning. Mr. Kennedy stated that students are part of this
case growth and 77% of active cases are from the population of 18 to 24 year
olds. He added that not all of those cases are from the campus community.
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Dr. Amy Hogan, a rural Kansas physician, joined the meeting by phone.
She stated it has come to her attention that in the last three months, while we
have had more aggressive mask mandates, the psychological effects, especially
on children, are devastating. She added that young children, three to five years
and below, take about 50% to 80% of their communication not from the words we
speak, but from the actions and emotions that are expressed by our faces and
bodies. They are seeing more people that are anxious, fearful, and depressed.
She added that in her opinion we are going to have to learn to live with this virus
and those that have health conditions can and should wear a mask, but she does
not think that every man, women, and child should be required to wear a mask
and that it is terrorizing our society.
Mayor Musil read a letter from Dr. Heather Harris, stating she supports the
continued use of face masks to reduce the number of individuals that become ill
from Covid-19. She added that lives could be saved from this simple measure.
She also encouraged social distancing and washing of hands. She added that
decreasing the number of people that fall ill to Covid-19 keeps our businesses
open, schools full of students, and the economy moving forward.
Mayor Musil stated due to the large crowd, the Commission will only allow
five individuals to speak in support of extending the mask requirement, and five
people will have the opportunity to speak against the extension. He asked that
everyone be respectful.
Five citizens spoke against extending the face mask requirement: Marcie
Pray, Tammy Werth, Komoss Creamer, Daren Hilger, and Kayla Acosta. There
were no citizens that spoke in support of extending the face mask requirement.
Sandy Jacobs moved, Ron Mellick seconded, to approve Resolution No.
2020-016 extending the requirements of Ordinance No. 3988 of the City of Hays,
Kansas, pertaining to requiring the wearing of masks or other face coverings.
Vice-Mayor Jacobs stated she would be voting yes for the extension of the
mask mandate for the same reasons she voted to create the ordinance. She is
still listening to medical professionals at Hays Med, The University of Kansas
Health System and their opinion, for the most part, is to continue the mask
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mandate. She added that we are in uncharted waters dealing with the immense
unknown and she feels she has to stay the course. She stated she will go
overboard to provide safety and security to both the citizens and businesses of
this community.
City Manager, Toby Dougherty, stated the motion to approve the
Resolution presented would need to include a termination date.
Sandy Jacobs moved to amend her previous motion to approve
Resolution No. 2020-016 extending the requirements of Ordinance No. 3988 of
the City of Hays, Kansas, pertaining to the requiring the wearing of masks or
other face coverings to end December 31, 2020, Ron Mellick amended his
second.
Komoss Creamer was escorted out of City Commission chambers by
Hays Police Chief, Don Scheibler, at the direction of Mayor Musil after Ms.
Creamer objected to the motion by Vice-Mayor Sandy Jacobs to extend the
City’s mask ordinance until December 31, 2020.
Commissioner Ruder stated that he would be voting against the extension
because he believes the decision to wear a mask should be made by individuals
and their physicians. He added that the community is so divided and he is
saddened to see the hate and disrespect in this community.
Commissioner Jacobs clarified that her motion to extend the mandate to
December 31, 2020 can be rescinded at any time.
Commissioner Berges stated based on the number of cases he feels the
mask mandate was working up to a point. He said it was not surprising to see the
numbers increase when Fort Hays State University students returned, and they
expect the numbers to continue to rise. He added that the City’s education
efforts have helped to a point.

He stated he doesn’t know if we have the

stomach to take the next step beyond just wearing a mask, like not gathering in
groups, social distancing, and limiting capacity for bars and restaurants. His
mindset would be to only extend the mandate to September 25, 2020 for four
more weeks to hopefully drive the cases back down.
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Commissioner Mellick clarified that the colleges, schools, and private
businesses like Walmart, Home Depot, Ace Hardware, and Dillons all have their
own policies.
All of the Commissioners spoke of e-mails and social media comments
they had received. Some were favorable and other messages opposed the
mandate and included personal condemnations of Commissioners.
Commissioner Mellick stated this has been a shocking and sad week in
Ellis County in how people have treated each other. He added that it is tearing
this community apart because people won’t compromise.
Mayor Musil stated his goal is to keep schools and businesses open and
with the increasing number of cases he feels this mask mandate is the right thing
to do. He added that he would not vote for extending the mandate unless the City
moves from educating the public to enforcing it.
Sandy Jacobs amended her previous motion to end the mandate on
October 5, 2020. Ron Mellick amended his second.
Vote: Ayes: Shaun Musil
Sandy Jacobs
Ron Mellick
No:

Mason Ruder
Michael Berges

Mayor Musil issued a challenge to the community to donate face masks or
cash to First Call for Help to ensure school kids have the number of masks they
need.
7. PROGRESS REPORT: Assistant City Manager, Collin Bielser, presented a
monthly report of city-related activities, services, and programs.
8. COMMISSION INQUIRIES AND COMMENTS: Commissioner Berges stated
he personally believes we need the mask mandate and that it should be
enforced. He also shared a Facebook post from a wrestling coach stating
schools boards, the City Commission, and other local officials are trying to
answer the unknowable by examining the unforeseeable and we need to quit
blaming them for their decisions.
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Commissioner Ruder thanked everyone that attended the meeting and
shared their opinions respectfully. He stated at a future work session the
Commission will discuss developing a plan to move forward regarding Covid-19.
He does not want to lose sight of the many exciting projects that are going on in
the City of Hays.
Vice-Mayor Jacobs shared a positive e-mail from a resident and thanked
everyone for sharing their opinions respectfully.
Mayor Musil thanked City staff, his fellow Commissioners, school
teachers, business owners, first responders, and everyone working in the
community to keep people safe.
The meeting was adjourned at 8:40 p.m.
Submitted by: _______________________________________________
Brenda Kitchen – City Clerk
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CITY OF HAYS

AGENDA ITEM COVER SHEET
COMMISSION AGENDA ITEM NO. 5

MEETING DATE: 9-10-2020

TOPIC:
Stormwater Retention Mitigation Project
ACTION REQUESTED:
Authorize the City Manager to execute an agreement between the City of Hays and MAO
Investments, L.L.C. to allow for the expenditure of $130,000 in Stormwater Reserve funds for
the construction of a stormwater retention facility as further described within the agreement.
NARRATIVE:
MAO Investments LLC (Mark Ottley, Managing Member) is the owner of property north of I70 and west of Vine St., near the site of the Hilton Garden Inn and Convention Center. The
site is a potential location for a stormwater retention project that would benefit downstream
areas within the City. Mr. Ottley has agreed to construct the drainage retention area with the
extra capacity to benefit the City by providing extra stormwater retention and reductions to
the rate of water flowing into the Lincoln draw channel. Staff recommends approving the
drafted agreement allowing for the expenditure of $130,000 of Stormwater Reserve funds
and the construction of the stormwater retention facility on the Ottley property as described
within the agreement.
PERSON/STAFF MEMBER(S) MAKING PRESENTATION:
Jesse Rohr, Director of Public Works
ADMINISTRATION RECOMMENDATION:
Staff recommends approving the draft agreement allowing for the expenditure of $130,000 of
Stormwater Reserve funds and the construction of the stormwater retention facility on the
Ottley property as described within the agreement.
ATTACHMENTS:
Staff Memo
Visuals
Draft Agreement
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Commission Work Session Agenda
Memo
From:

Jesse Rohr, Director of Public Works

Work Session:

September 3, 2020

Subject:

Stormwater Retention Mitigation Project

Person(s) Responsible: Jesse Rohr, Director of Public Works

Summary

MAO Investments, LLC (Mark Ottley, Managing Member) is the owner of property
north of I-70 and west of Vine St., near the site of the Hilton Garden Inn and Convention
Center. The site is a potential location for a stormwater retention project that would
benefit downstream areas within the City. Mr. Ottley has agreed to construct the
drainage retention area with extra capacity to benefit the City by providing additional
stormwater retention and reductions to the rate of water flowing into the Lincoln Draw
channel. Staff recommends approving the drafted agreement allowing for the
expenditure of $130,000 of Stormwater Reserve funds for the construction of the
stormwater retention facility on the Ottley property as described within the agreement.

Background

In 2016, with the development of the Tebo Village property, a payment was made by the
developer to the City in lieu of on-site stormwater retention improvements. The City
agreed to utilize those funds to make off-site upgrades to the City’s stormwater sewer
system that would have a greater impact than the private on-site improvements would
have made. A total fee of $222,324 was paid to the City and set aside in the Stormwater
Reserve Fund for future stormwater mitigation projects with an emphasis on stormwater
quality.
Besides the Ottley project being discussed here, the City is also working towards a
similar project with another developer on the west side of Hays. If that project comes to
fruition, a similar agreement will be brought to the Commission for consideration at a
future date.

Discussion

MAO Investments, LLC (Mark Ottley, Managing Member) is the owner of property
north of I-70 and west of Vine St., near the site of the Hilton Garden Inn and Convention
Center. The property has a main drainage way, or stream, running through it that
eventually goes under I-70 and channels water through the Lincoln Draw area of Hays.
The area under consideration was originally identified by the Corp of Engineers as a
potential site for retention to help mitigate downstream flooding. The drainage area will
be used as a retention area for the required stormwater management, for not only the
Hilton Garden Inn Convention Center property, but also the remaining property within
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the Ottley Addition (as approved by means of Preliminary Plat by the Hays Area
Planning Commission on November 20, 2017).
In addition, the drainage area is of sufficient size to accommodate even more capacity
than is required for the Hilton Garden Inn property and future Ottley development. This
extra capacity, which is approximately 170,000 cubic feet, is found to be of benefit to the
City by providing extra stormwater retention and reductions to the rate of water flowing
into the Lincoln Draw channel.
After discussion between the City and Mr. Ottley, Mr. Ottley has agreed to construct the
drainage retention area with the extra capacity mentioned above. Staff recommends
paying Mr. Ottley $130,000 out of the City of Hays’ Stormwater Reserve Fund. Mr.
Ottley will construct the retention area as approved by the City based on engineered
drawings. Future maintenance of the drainage area will be the responsibility of Mr.
Ottley or his assignees. An agreement to allow the expenditure of Stormwater Reserve
funds for the project, and with various conditions to be met, has been drafted by legal
counsel and is attached for consideration.

Legal Consideration

There are no known legal obstacles to proceeding as recommended by City staff.

Financial Consideration

The Stormwater Reserve Fund contains the necessary funds for this project. The funds
are earmarked for specific stormwater mitigation projects such as the one proposed.

Options

The City Commission has the following options:
•
•

Approve the agreement allowing the expenditure of Stormwater Reserve funds for the
proposed project
Do not approve the agreement

Recommendation

Staff recommends approving the draft agreement allowing for the expenditure of
$130,000 of Stormwater Reserve funds, and the construction of the stormwater retention
facility on the Ottley property as described within the agreement.

Action Requested

Authorize the City Manager to execute an agreement between the City of Hays and MAO
Investments, LLC to allow for the expenditure of $130,000 in Stormwater Reserve funds
for the construction of a stormwater retention facility as further described within the
agreement.
Visuals
Draft Agreement

Supporting Documentation
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STORM WATER CAPACITY ACQUISITION AGREEMENT
THIS AGREEMENT is entered into by and between the City of Hays, Kansas (“the City”) and
MAO Investments, L.L.C., a Kansas limited liability company (“MAO”) is entered into and effective as of
the date last executed below.
WITNESSETH: Whereas, MAO owns certain real property located within the described area of
the Ottley Addition Preliminary Plat as approved by the Hays Area Planning Commission on November
20, 2017, a copy of which is attached as Exhibit A (“the Property”); and MAO desires to complete
construction of storm water detention facilities consistent within and on the Property; and the City desires
to acquire from MAO storm water detention capacity from MAO on the terms and conditions set forth in
this Agreement;
NOW, THEREFORE, for good and valuable consideration, the receipt of which is acknowledged
and including the promises set forth herein, the parties agree as follows:
1.
Storm Water Detention Capacity and Price. A description of the project to build the
detention facilities is set forth on the engineered drawings on Exhibit B, attached hereto (“the Project). The
City shall acquire storm water detention with an approximate volume of 170,226 cubic feet from the
Project’s overall approximate capacity of 421,488 cubic feet. The total purchase price for the acquired
volume paid by the City to MAO shall be One Hundred Thirty Thousand Dollars ($130,000.00), of which
Thirty Two Thousand Five Hundred Dollars ($32,500.00) shall be paid upon execution of this agreement
and the remaining Ninety Seven Thousand Five Hundred Dollars ($97,500.00) shall be paid after
completion of the Project (as defined in Section 2 below) by MAO and acceptance of the Project by the
City.
2.
Construction and Maintenance Requirements. MAO shall be responsible for
constructing and maintaining the Project. All work and materials used in construction shall comply with
the City’s engineered drawings attached as Exhibit B. The Project shall be constructed to completion and
acceptance within 90 days after execution of this Agreement, subject to reasonable delays from causes
beyond MAO’s control, including weather, soil conditions, epidemic, pandemic, lack of availability of raw
materials or contractor availability related to such causes. For purposes of this Agreement, the term
“constructed to completion” shall not include permanent seeding and/or adequate vegetative cover being in
place, as the parties acknowledge that may not occur until Spring/Summer of 2021. The City shall have no
obligation to maintain the detention areas after completion of the Project.
3.
Occupancy of Hilton Garden Inn. The City acknowledges that part of the storm water
capacity for the Project shall accommodate runoff expected from completion of the Hilton Garden Inn and
Convention Center located generally on Lots 1, 2 and 3 of the Ottley 1st Addition (“the Hotel”). So long
as MAO appears to be acting in good faith to complete the Project within the timeframe specified in
paragraph 2, above, the lack of completion of construction of the required detention capacity for the Hotel
shall not be a basis for withholding any right of occupancy, either by temporary or permanent certificate of
occupancy, for the Hotel.
4.
Ownership of Borrow. The City waives any claim to dirt removed from the Project site
or any proceeds from the sale thereof by MAO.
5.
Prior Agreement Unaffected. Nothing in this Agreement is intended to affect the rights
and obligations of the parties to the certain Stormwater Runoff/Retention Agreement between MAO, Hays
Hotel LLC and Mitra Developers, LLC dated November 16, 2018, an agreement memorialized by the
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Memorandum Notice of Agreement recorded by the Register of Deeds of Ellis County, Kansas at Book
959, Pages 184-187.
6.
Applicable Law/Forum Selection. This Agreement shall be interpreted pursuant to
Kansas law. Any dispute or controversy regarding the terms or performance of this Agreement shall be
subject to the exclusive jurisdiction of, and venue in, the District Court of Ellis County, Kansas.
7.

Amendments. This Agreement may be amended only by written instrument.

8.

Binding Effect. This Agreement shall be binding upon the parties’ successors and assigns.

9.
Hold Harmless. MAO shall hold the City harmless and indemnify the City from and
against any losses, damages or expenses arising out of any claims, demands or actions initiated by third
parties related to the subject of this Agreement.
IN WITNESS WHEREOF, the parties have caused this Agreement to be executed and effective as
of the last date executed below.
City of Hays, Kansas
1507 Main Street
P.O. Box 490
Hays, KS 67601
By: ______________________________

Date: ______________________

Printed: ___________________________
Title: _____________________________

Attest:
By: ______________________________

Date: ______________________

Printed: ___________________________
Title: _____________________________

MAO INVESTMENTS, L.L.C.
700 W. 48th Street
Hays, KS 67601
By: ________________________________
Mark Ottley, Managing Member

Date: ____________________
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