City of Hays
Office of the City Manager

Memo
To:

City Commission

From:

Toby Dougherty, City Manager

Date:

8-27-2020

Re:

September 3, 2020 Work Session

Please find the attached agenda and supporting documentation for the September 3, 2020 Work
Session.
Item 2 – Rezoning of Ellis County Property in the 1500 Block of 240th Avenue from
Agriculture “A-L” to Public and Institutional District “P-I”
Please refer to the attached memorandum from Curtis Deines, Planning, Inspection, and Enforcement
Division Superintendent, regarding the rezoning of a piece of property immediately north of Hays. This
is a relatively routine matter. Ellis County acquired a parcel of property adjacent to the landfill and
would like to rezone it from Agriculture to Public and Institutional usage. City staff sees no issue with
this request.
Item 3 – Stormwater Retention Mitigation Project
Please refer to the attached memorandum from Jesse Rohr, Director of Public Works, regarding a
stormwater retention mitigation project. City staff has negotiated an agreement with a landowner
immediately north of I-70 to create an enlarged stormwater retention area. The landowner, Mark
Ottley, is required to create stormwater retention to facilitate development of his property
immediately to the west and northwest of Walmart. Mr. Ottley has agreed to construct an additional
170,000 cubic feet of capacity in exchange for a $130,000 payment from the City of Hays. This
retention capacity will help alleviate flooding in the Lincoln Draw/Tunnel system. City staff
recommends approval of the payment as well as the agreement with Mr. Ottley.
aw

CITY OF HAYS
CITY COMMISSION WORK SESSION
CITY HALL, 1507 MAIN STREET, HAYS, KS
THURSDAY, SEPTEMBER 3, 2020 – 6:30 P.M.

AGENDA
1. August 6, 2020 Work Session Notes (PAGE 1)
Department Head Responsible: Kim Rupp, Director of Finance
2. Rezoning of Ellis County Property in the 1500 Block of 240th Avenue from Agriculture
“A-L” to Public and Institutional District “P-I” (PAGE 5)
Department Head Responsible: Jesse Rohr, Director of Public Works
3. Stormwater Retention Mitigation Project (PAGE 19)
Department Head Responsible: Jesse Rohr, Director of Public Works
4. Other Items for Discussion
5. Executive Session (if required)
6. Adjournment
ANY PERSON WITH A DISABILITY NEEDING SPECIAL ACCOMMODATIONS TO ATTEND THIS MEETING
SHOULD CONTACT THE CITY MANAGER'S OFFICE 48 HOURS PRIOR TO THE SCHEDULED MEETING
TIME. EVERY ATTEMPT WILL BE MADE TO ACCOMMODATE ANY REQUESTS FOR ASSISTANCE.

City of Hays
City Commission
Work Session Notes
Thursday, August 6, 2020 – 6:30 p.m.
Present: Shaun Musil, Sandy Jacobs, Mason Ruder, Michael Berges, Ron
Mellick, Toby Dougherty, Kim Rupp, and John T. Bird
July 16, 2020 Work Session Notes
There were no corrections or additions to the minutes of the work session
held on July 16, 2020; the minutes stand approved as presented.
Rezoning – Proposed V & E First Addition
Jesse Rohr, Director of Public Works, stated an application has been
submitted by V & E Properties, L.P. to request a change in zoning from A-L”
Agriculture to “R-M” Residential Multi-Family District, near East 33rd Street and
Sherman Avenue. This property is currently in agricultural production and has
been for many years. East of this location are multi-family senior apartments that
were built in two phases in 2012 and 2015. This property, as well as the property
to the west was recently annexed into the City. This request is logical and
consistent with the Comprehensive Plan. The Planning Commission approved
the zoning request at their July 20, 2020 meeting by a vote of 5-0.
At the August 13, 2020 Commission meeting, Commissioners will be
asked to approve an ordinance rezoning the proposed V & E First Addition from
“A-L” (Agriculture District) to “R-M” (Residential Multi-Family District).
Final Plat – V & E First Addition
Jesse Rohr, Director of Public Works, stated the property that is proposed
to be rezoned in the previous agenda item, is also under consideration for plat
approval. The property known as the V & E First Addition is located on the north
side of East 33rd Street near Sherman Avenue. Although no approval from this
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governing body is required for the preliminary plat, Mr. Rohr showed the
Commissioners the concept drawing as approved by the Planning Commission.
Only a portion of the preliminary plat is being presented in final plat form;
therefore, only that portion requires Commission approval. The proposed
development includes one large lot for a planned multi-family development. The
final plat meets the requirements of the current subdivision regulations in regard
to lot size, setbacks, and specific utility requirements. Staff, as well as the Hays
Area Planning Commission, recommend approving the final plat as submitted.
Mayor Musil asked how flooding concerns will be addressed since there
will be more pavement than when the land was used for agriculture.
Mr. Rohr stated they will be required to have a storm water management
plan. They will also need an engineer’s design for storm water to ensure that
water post-development is not running off the property at a rate or volume any
faster than it is pre-development. He noted that the water actually runs to the
north towards I-70 and there is a storm water inlet in that area.
Commissioners will be asked to approve a resolution accepting the final
plat of V & E First Addition, at the August 13, 2020 Commission meeting.
2021 Budget Discussion
City Manager, Toby Dougherty, stated the City Commission will be asked
to hold a public hearing and adopt the 2021 Budget at the August 13, 2020
Commission meeting. Mr. Dougherty asked if there were any questions,
comments, or changes to the proposed 2021 Budget.
Commissioner Berges suggested that the outside agency funding to the
Ellis County Historical Society be changed to $3,000. They requested $15,000
and are currently allocated $12,000 in the 2021 Budget. Commissioner Berges
noted from their application that the Board and staff plan to spend the next 12 to
18 months revising the bylaws, stabilizing archival records, and developing a
strategic plan to promote their mission. He believes $3,000 is enough to get a
strategic plan in place.
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Commission Jacobs agreed that it is difficult to award funds to any
organization that doesn’t have a strategic direction or plan. She added that
$3,000 should be sufficient to develop a strategic plan internally.
It was the consensus of the Commission to cut the funding for the Ellis
County Historical Society to $3,000 in the 2021 Budget.
Commissioner

Berges

also

recommended

that

Downtown

Hays

Development Corp. (DHDC), who requested $53,655 in funding and currently is
allocated at $50,973 for 2021, be changed to $54,000 with a stipulation that next
year’s request will incorporate a 5% reduction.
Commissioner Mellick agreed and added that he would like to see them
find a way to fund themselves and reduce their dependency on the City of Hays
as they have received City funding for 21 years.
Vice-Mayor Jacobs stated that DHDC has proven the economic impact
they have on the community time and time again and noted that our downtown is
nationally known. She agrees that DHDC as well as Grow Hays should seek
funding from the private sector. The reason she supports them at the level she
does is because of the economic development impact they have on our
community.
Commissioner Ruder agreed with Commissioner Berges’s suggestion and
noted this will be reviewed each year.
It was the consensus of the Commission to fund the Downtown Hays
Development Corp. at $54,000 for 2021 with a 5% reduction expected in the
2022 request.
Mayor Musil thanked City Manager, Toby Dougherty, Finance Director,
Kim Rupp, and City staff for all the work done on the budget. He stated the City
has had a good plan for many years and that is why the City is in good shape
financially.
Mr. Dougherty stated the City of Hays has built in reserves and resiliency
to allow us to weather the economic storms that come along. He thanked the
Commission for their spending policies that keep the budget sustainable.
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Other Items for Discussion
Vice-Mayor Jacobs thanked everyone for the positivity regarding the face
mask mandate as it has been a challenging issue.
Commissioner Ruder thanked City staff for the work done on the budget
and for presenting it in a way that allows the Commission to make decisions
knowing they are taking care of the citizens, employees, and agencies properly.
He also encouraged everyone to be respectful of others and continue to follow
the recommended guidelines in regard to Covid-19.
Mayor Musil thanked the community for adhering to the mask mandate.
He also thanked the Police Officers and City staff for the great job they have
done educating the public. He added that if we work together we will slow the
spread of the virus and we will get through this.
The work session was adjourned at 7:05 p.m.
Submitted by: ______________________________________________
Brenda Kitchen – City Clerk
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Commission Work Session Agenda
Memo
From:

Curtis W. Deines, P.I.E., Superintendent

Work Session:

September 3, 2020

Subject:

Rezoning of Ellis County Property in the 1500 Block of
240th Avenue from Agriculture “A-L” to Public and
Institutional District “P-I”

Person(s) Responsible: Jesse Rohr, Director of Public Works

Summary

An application has been submitted by Ellis County to request a change in zoning from
“A-L” Agriculture to “P-I” Public and Institutional District for property within the 1500
Blk. of 240th Ave. Ellis County is also the owner of the adjacent property to the south
(Ellis County Landfill). The Planning Commission did approve the zoning request at
their August 17, 2020 meeting by a vote of 6-0. Staff is in favor of this request due to the
zoning of adjacent property and compatible uses in the area.

Background

An application has been submitted by Ellis County to request a change in zoning
from A-L” Agriculture to “P-I” Public and Institutional District. The property has only
been used as agriculture pasture. Ellis County is also the owner of adjacent property
(Ellis County Landfill) to the south that is zoned “P-I”. Rezoning allows the property to
allow compatible uses that are logical due to the location and use of surrounding
properties.

Discussion

The purpose of the “Public and Institutional District” is to provide for public-owned
and operated uses (e.g., governmental and school buildings and facilities, utility
stations, libraries, cemeteries, active and passive recreational parks, public safety
complexes, post offices, etc.). These uses are often time unique in nature and scale and
thus, not appropriately placed within any other district. Some of these uses may be
appropriate in other zoning districts subject to applicable performance standards.
The property will continue to use rural water and private sewer utilities as needed.
Ellis County is also the owner of adjacent property to the south that is zoned “P-I”.
Properties located to the west are “P-I” or “I-2” Heavy Industrial.
The Comprehensive Plan identifies this area as Agriculture Production, which
generally, means property will stay open for agriculture use until rezoned for other
purposes. Adjacent properties already zoned may influence what uses are logical for this
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property. The Compatibility Matrix for Commercial/Industrial Mixed Uses rates the
compatibility of surrounding uses a 5 out of 5 for compatibility of the adjacent zoned
properties in this area. The request conforms to our Comprehensive Plan.
Following are the specific uses allowed per the adopted Unified Development Code:
“P-I” Zoning allows the following uses by right:
o College/University/ Vocational
o Schools, Private
School
o Schools, Public
o Government and Public
o Office, General
Institutions
o Recycling Collection Facility
o Library
o Transportation Stop
o Place of Public Assembly (event
o Public Utilities
facilities; meeting halls; private
clubs; lodges; places of worship)
Limited Uses for “P-I” Zoning
o Cemetery or Mausoleum
o Hospitals
o Drive-In/Drive-Through Facility
o Farmers’ Market
o Recreation and Outdoor Fitness

o Parking Structure, Stand Alone
o Restaurant
o Storage Yard
o Wireless Telecommunications

Special Use Approval by the BZA is required for the following uses:
o Landfill
o Campground
o Airport
o Funeral Home/Mortuary
o Government and Public
o Helistop
Institutions

Legal Consideration

There are no known legal obstacles to proceeding as recommended by City Staff.

Financial Consideration

There is little to no financial impact for the change in zoning.

Options

The City Commission has the following options:
•
•
•

Approve rezoning request from “A-L” to “P-I” as recommended by the Planning
Commission and City Staff.
Send the request back to the Planning Commission for further consideration with
specific basis for further review.
Deny the rezoning request from “A-L” to “P-I”. (Requires a 2/3 majority vote to
overturn the P.C. recommendation)

Recommendation

Staff, as well as the Planning Commission, recommends approving this rezoning request
from “A-L” to “P-I” as submitted.
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Action Requested

Adopt an Ordinance approving the change in zoning from “A-L” Agriculture to “P-I”
Public and Institutional District for property along the 1500 Blk. Of 240th Ave. as legally
described within the ordinance.

Supporting Documentation

Map(s)
Ordinance
Planning Commission Findings of Fact
Planning Commission Minutes (Excerpt)
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Located on 240th Ave North of W 55th

Subject Location

Subject Location
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Current Zoning Map

Subject Property

Subject Property

Future Land Use Map

AP

Ag Production
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ORDINANCE NO.
AN ORDINANCE REZONING LAND IN ELLIS COUNTY, KANSAS, AS
DESCRIBED AS FOLLOWS:
THE SOUTH HALF OF THE NORTHEAST QUARTER (S/2 NE/4), THE
NORTH HALF OF THE SOUTHEAST QUARTER (N/2 SE/4), AND THE
NORTH HALF OF THE NORTH HALF OF THE SOUTH HALF OF THE
SOUTHEAST QUARTER (N/2 N/2 S/2 SE/4) OF SECTION SEVENTEEN
(17), TOWNSHIP THIRTEEN (13) SOUTH, RANGE EIGHTEEN (18) WEST
OF THE 6TH P.M. ELLIS COUNTY, KANSAS (1500 BLK OF 240TH AVE);
FROM “A-L” (AGRICULTURE) TO “P-I” (PUBLIC AND INSTITUTIONAL
DISTRICT).
WHEREAS, the Hays Area Planning Commission, after due and legal
notice published on the City of Hays website, the official city publication, on
July 24, 2020 through August 7, 2020, and after a public hearing held in
conformity with such notice on August 17, 2020, did, on the last mentioned
date, recommend to the Governing Body of the City of Hays, Kansas, the rezoning of the following-described real estate:
LAND IN ELLIS COUNTY, KANSAS, AS DESCRIBED AS FOLLOWS:
THE SOUTH HALF OF THE NORTHEAST QUARTER (S/2 NE/4), THE
NORTH HALF OF THE SOUTHEAST QUARTER (N/2 SE/4), AND THE
NORTH HALF OF THE NORTH HALF OF THE SOUTH HALF OF THE
SOUTHEAST QUARTER (N/2 N/2 S/2 SE/4) OF SECTION SEVENTEEN
(17), TOWNSHIP THIRTEEN (13) SOUTH, RANGE EIGHTEEN (18) WEST
OF THE 6TH P.M. ELLIS COUNTY, KANSAS (1500 BLK OF 240TH AVE);
FROM “A-L” (AGRICULTURE) TO “P-I” (PUBLIC AND INSTITUTIONAL
DISTRICT);
WHEREAS, upon due consideration, it appears that the best interests
of the City of Hays, Kansas, will be sub served by the following
recommendation of the Hays Area Planning Commission.
NOW THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY
OF THE CITY OF HAYS, KANSAS:
Section 1.

That the following-described real estate, to-wit:

LAND IN ELLIS COUNTY, KANSAS, AS DESCRIBED AS FOLLOWS:
THE SOUTH HALF OF THE NORTHEAST QUARTER (S/2 NE/4), THE
NORTH HALF OF THE SOUTHEAST QUARTER (N/2 SE/4), AND THE
NORTH HALF OF THE NORTH HALF OF THE SOUTH HALF OF THE
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SOUTHEAST QUARTER (N/2 N/2 S/2 SE/4) OF SECTION SEVENTEEN
(17), TOWNSHIP THIRTEEN (13) SOUTH, RANGE EIGHTEEN (18) WEST
OF THE 6TH P.M. ELLIS COUNTY, KANSAS (1500 BLK OF 240TH AVE);
SHALL BE REZONED FROM “A-L” (AGRICULTURE) TO “P-I” (PUBLIC AND
INSTITUTIONAL DISTRICT);
Section 2.
This ordinance shall take effect upon its publication on the City
of Website, the official city news outlet publication for the City of Hays.
PASSED by the Governing Body on the 10th day of September 2020.
__________________________
SHAUN MUSIL
Mayor
ATTEST:
______________________________
BRENDA KITCHEN
City Clerk
(SEAL)
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PLANNING COMMISSION FINDINGS OF FACT
1.

CASE NO: 20-02Z

2.

DATE FILED: 6/30/2020

3.

DATE ADVERTISED FOR HEARING: 7-24-2020 through 8-7-2020

4.

PUBLIC HEARING DATE: 8-17-2020

5.

APPLICANT’S NAME: Ellis County

6.

LOCATION OF PROPERTY: 1500 Blk. of 240th Ave.

7.

DESCRIPTION OF PROPERTY: Agriculture

8.

PRESENT USE OF PROPERTY: Agriculture grassland

9.

PRESENT ZONING: “A-L” Agriculture REQUESTED ZONING: “P-I” Public and
Institutional District

1.

FILING FEE PAID: $200.00

CHARACTER OF THE NEIGHBORHOOD:
DIRECTION
NORTH:

Agriculture

SOUTH: Ellis County Landfill

2.

EAST:

Agriculture

WEST:

Agriculture/Industrial

THE ZONING OF SURROUNDING PROPERTY:
DIRECTION
NORTH: “A-L” Agriculture
SOUTH: “P-I” Public and Institutional District

3.

EAST:

“A-L” Agriculture

WEST:

“A-L” Agriculture / ”I-2” Heavy Industrial District

CONSIDERATION
OF
THE
RECOMMENDATIONS
OF
PERMANENT
PROFESSIONAL STAFF: This property has been undeveloped and used for
agriculture pastureland. The property is located adjacent to “P-I” and “I-2” zoned
properties that will continue the character of the neighborhood of similar uses.
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A.

DEDICATION OR RESERVATION NEEDED FOR:
1. DRAINAGE: No
2. STREETS: No
3. UTILITY EASEMENTS:
a.
ELECTRICITY: No
b.
GAS: No
c.
SEWERS: No
d.
WATER: No
4. WALKING/MULTI-PURPOSE PATH EASEMENT: No
5. SHOULD PLATTING BE REQUIRED: No

B.

TRAFFIC CONDITIONS:
1. CLASSIFICATION OF STREET ON WHICH PROPERTY FRONTS: County
Road
2. RIGHT-OF-WAY WIDTH: 60’ ROW
3. SIGHT DISTANCE: OK
4. TURNING MOVEMENTS: OK
5. COMMENTS ON TRAFFIC: Local residential traffic

4.

THE SUITABILITY OF THE SUBJECT PROPERTY FOR THE USES TO WHICH IT
HAS BEEN RESTRICTED: The current zoning of the property is suitable for the current
use (Agriculture). The proposed zoning would be suitable for the area.

5.

THE EXTENT TO WHICH REMOVAL OF THE RESTRICTIONS WILL
DETRIMENTALLY AFFECT NEARBY PROPERTY: Changing the zoning classification
from “A-L” to “P-I” will not detrimentally affect nearby property. The property to the
south is currently zoned “P-I” making it logical for similar uses. There will be limited or
no effect on adjacent properties.

6.

THE LENGTH OF TIME THE SUBJECT PROPERTY HAS REMAINED VACANT AS
ZONED: There are no other known uses of the property in the past other than the
current agriculture use.

7.

THE RELATIVE GAIN TO THE PUBLIC HEALTH, SAFETY, AND WELFARE BY THE
DESTRUCTION OF THE VALUE OF THE NEIGHBORING PROPERTY, AS
COMPARED TO THE HARDSHIP IMPOSED ON THE INDIVIDUAL LANDOWNER:
This is a large property, and many parts may be difficult to develop due to the terrain,
but providing opportunity for Ellis County to continue their long term plan will benefit
Ellis County residents.

8.

THE CONFORMANCE OF THE REQUESTED CHANGE TO THE ADOPTED OR
RECOGNIZED MASTER PLAN BEING UTILIZED BY THE CITY: This property is
located on the northern edge of the Future Land Use Map labeled for agriculture
production. The request would conform to our Comprehensive Plan due to the similar
zoning of surrounding properties.
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DRAFT MINUTES (EXCERPT)
HAYS AREA PLANNING COMMISSION
CITY HALL COMMISSION CHAMBERS
AUGUST 17, 2020
6:30 P.M.
1. CALL TO ORDER BY CHAIRMAN: The Hays Area Planning Commission met for
their regularly scheduled meeting on Monday, August 17, 2020 at 6:30 p.m. in the
Commission Chambers at City Hall. Chairman Paul Phillips declared that a quorum
was present and called the meeting to order.
PUBLIC HEARING ITEMS:
A.

Public Hearing for the rezoning request from “A-L” Agriculture to “P-I” Public
and Institutional District of a tract in the 1500 Blk of 249th Ave.
Curtis Deines provided a PowerPoint presentation for a request by the Ellis
County Board of Commissioners for a change of zoning classification from “AL” Agriculture to “P-I” Public and Institutional District of land in the 1500 Blk of
240th Ave. The Ellis County Landfill and Transfer Station owned by the Ellis
County Board of Commissioners is adjacent to the south of the subject
property.
The purpose of the “Public and Institutional District” is to provide for publicowned and operated uses. He provided some examples such as
government facilities, school facilities, utility stations and other governmental
jurisdictional properties, etc. These uses are often unique in nature and scale,
and thus not appropriately placed within any other districts.
Surrounding Zoning Districts:
•
•
•

South – Zoned Public and Institutional District - Ellis County Board of
Commissioners is the owner of this property with land use being the Ellis
County Sanitary Landfill and Transfer Station
West – Zoned Public and Institutional District and Heavy Industrial
North and East – Zoned Agriculture

Comprehensive Plan: The subject property is identified as Agriculture
Production in the Comprehensive Plan. He outlined the property on the
Future Land Use Map of the Comprehensive Plan to show the area is suitable
for the proposed rezoning request. It generally means that the property will
stay open for agriculture production until considered for rezoning at a future
time. Adjacent properties already zoned may influence what uses are
logical for this property.
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The compatibility matrix found within the Comprehensive plan for
Commercial/Industrial mixed uses rates a 5 out of 5 for compatibility of the
adjacent zoned properties.
He provided the list of uses allowed by right for the “P-I” zoning district.
(UDC 2.2.203)
He provided the list of limited uses that are allowed with limited
requirements that can be approved administratively by staff.
He provided a list of some of the special uses within the “P-I” zoning
district. These require a special use permit by the Hays Area Board of Zoning
Appeals.
Staff is in favor of this request due to the zoning of the adjacent property
and compatible uses in this area.
He provided the two actions requested.
Chairman Paul Phillips read the legal rules to follow from the Open
Meetings Act by Kansas Law that the first part of the hearing would be a
public hearing for the rezoning request. After the public hearing, it will be
closed to the public for discussion among the members. He explained that
the uses listed are possible within the respective zoning classification. The first
motion would be to approve or disapprove staff findings of fact and the
second motion would be a substantive motion.
He opened the public hearing. He asked if there was anyone in the
audience that would like to make a comment.
Rhonda Sander, owner of the property at 1675 240th Avenue, came
before the Commission, stating that their land is adjacent (north) of the
subject property. She stated they were a little concerned of what this means
to them and others that have building structures out there. She asked what
the plans are for the landfill. She also was concerned of the potential land
use for government uses that hopefully are not for a prison or something
similar.
Paul Phillips explained that this Commission is looking to see if the land
meets the criteria for “P-I” Public and Intuitional District. Curtis Deines showed
the list of potential uses of the property in the “P-I” zoning district and pointed
out the uses that would have to go through another process to be granted
by the Hays Area Board of Zoning Appeals.
Rhonda Sander asked if they plan to move the landfill further north. Curtis
Deines answered that the specific use is not in the rezoning process. This is
the change of zoning process only. He explained that if the plan is for a
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landfill, it would have to go through another process to be considered for
approval before the Board of Zoning Appeals.
Jesse Rohr also explained the process, if there was a request for a specific
use such as a landfill or any of those listed under “Special Use Permit”. The
request would go before the Hays Area Board of Zoning Appeals at a public
hearing. There would be a notification process to adjacent property owners.
Mike Vitztum asked her to point out her land on the map. Rhonda Sander
pointed to their land that is adjacent north to the subject property.
Rhonda Sander thanked the Planning Commission and City staff.
Paul Phillips asked for any other comments. There were none.
Paul Phillips closed the public hearing for questions by the Commission.
Mike Vitztum asked if there have been any studies on the watershed this
property is involved in since the use would be changed from agriculture to
Public and Institutional zoning classification. Looking at the uses on that list,
he wondered how the drainage of water affects that.
He stated that the property drains towards Hays (drains from the north to
the south). Does that have any say what you can and cannot do? Since the
water would be moving downstream, has anyone looked at what the impact
would be? Curtis Deines answered that depending on the use, it may require
an environmental study.
Jesse Rohr explained that with any property north of Hays, the specific use
has never been part of the rezoning process. Commercial properties and
certain residential developments are required to do storm water
management.
Paul Phillips asked for further questions. There were none.
He entertained a motion for Staff Findings of Fact.
Lou Caplan moved; Dustin Schlaefli seconded the motion to approve staff
findings of fact.
Vote: AYES
Paul Phillips, Lou Caplan, Mike Vitztum, Dustin Schlaefli, Jim Scheibler and
Bernie Gribben
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Paul Phillips explained that the next motion is a substantive motion for the
rezoning that would require the consideration based on the rezoning factors.
He read the factors to the Commission.
Lou Caplan moved; Mike Vitztum seconded the motion to approve the
change of zoning classification of the subject property from A-L” Agriculture
to “P-I” Public and Institutional District and recommend approval to the Hays
City Commission based on the factors that it is consistent with nearby zoning
that currently exists, agreement with the Comprehensive Plan and staff
recommendation of approval.
Vote: AYES
Paul Phillips, Lou Caplan, Mike Vitztum, Dustin Schlaefli, Jim Scheibler and
Bernie Gribben
Curtis Deines explained to the audience that the next step would be that
this rezoning case will go before the City Commission work session on
September 3, 2020 and before the City Commission meeting for official
action on September 10, 2020.
He asked them to let him know if there are any questions before it goes
before the City Commission.
He thanked the audience for attending the meeting and appreciation for
the public comments.
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Commission Work Session Agenda
Memo
From:

Jesse Rohr, Director of Public Works

Work Session:

September 3, 2020

Subject:

Stormwater Retention Mitigation Project

Person(s) Responsible: Jesse Rohr, Director of Public Works

Summary

MAO Investments, LLC (Mark Ottley, Managing Member) is the owner of property
north of I-70 and west of Vine St., near the site of the Hilton Garden Inn and Convention
Center. The site is a potential location for a stormwater retention project that would
benefit downstream areas within the City. Mr. Ottley has agreed to construct the
drainage retention area with extra capacity to benefit the City by providing additional
stormwater retention and reductions to the rate of water flowing into the Lincoln Draw
channel. Staff recommends approving the drafted agreement allowing for the
expenditure of $130,000 of Stormwater Reserve funds for the construction of the
stormwater retention facility on the Ottley property as described within the agreement.

Background

In 2016, with the development of the Tebo Village property, a payment was made by the
developer to the City in lieu of on-site stormwater retention improvements. The City
agreed to utilize those funds to make off-site upgrades to the City’s stormwater sewer
system that would have a greater impact than the private on-site improvements would
have made. A total fee of $222,324 was paid to the City and set aside in the Stormwater
Reserve Fund for future stormwater mitigation projects with an emphasis on stormwater
quality.
Besides the Ottley project being discussed here, the City is also working towards a
similar project with another developer on the west side of Hays. If that project comes to
fruition, a similar agreement will be brought to the Commission for consideration at a
future date.

Discussion

MAO Investments, LLC (Mark Ottley, Managing Member) is the owner of property
north of I-70 and west of Vine St., near the site of the Hilton Garden Inn and Convention
Center. The property has a main drainage way, or stream, running through it that
eventually goes under I-70 and channels water through the Lincoln Draw area of Hays.
The area under consideration was originally identified by the Corp of Engineers as a
potential site for retention to help mitigate downstream flooding. The drainage area will
be used as a retention area for the required stormwater management, for not only the
Hilton Garden Inn Convention Center property, but also the remaining property within
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the Ottley Addition (as approved by means of Preliminary Plat by the Hays Area
Planning Commission on November 20, 2017).
In addition, the drainage area is of sufficient size to accommodate even more capacity
than is required for the Hilton Garden Inn property and future Ottley development. This
extra capacity, which is approximately 170,000 cubic feet, is found to be of benefit to the
City by providing extra stormwater retention and reductions to the rate of water flowing
into the Lincoln Draw channel.
After discussion between the City and Mr. Ottley, Mr. Ottley has agreed to construct the
drainage retention area with the extra capacity mentioned above. Staff recommends
paying Mr. Ottley $130,000 out of the City of Hays’ Stormwater Reserve Fund. Mr.
Ottley will construct the retention area as approved by the City based on engineered
drawings. Future maintenance of the drainage area will be the responsibility of Mr.
Ottley or his assignees. An agreement to allow the expenditure of Stormwater Reserve
funds for the project, and with various conditions to be met, has been drafted by legal
counsel and is attached for consideration.

Legal Consideration

There are no known legal obstacles to proceeding as recommended by City staff.

Financial Consideration

The Stormwater Reserve Fund contains the necessary funds for this project. The funds
are earmarked for specific stormwater mitigation projects such as the one proposed.

Options

The City Commission has the following options:
•
•

Approve the agreement allowing the expenditure of Stormwater Reserve funds for the
proposed project
Do not approve the agreement

Recommendation

Staff recommends approving the draft agreement allowing for the expenditure of
$130,000 of Stormwater Reserve funds, and the construction of the stormwater retention
facility on the Ottley property as described within the agreement.

Action Requested

Authorize the City Manager to execute an agreement between the City of Hays and MAO
Investments, LLC to allow for the expenditure of $130,000 in Stormwater Reserve funds
for the construction of a stormwater retention facility as further described within the
agreement.
Visuals
Draft Agreement

Supporting Documentation
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STORM WATER CAPACITY ACQUISITION AGREEMENT
THIS AGREEMENT is entered into by and between the City of Hays, Kansas (“the City”) and
MAO Investments, L.L.C., a Kansas limited liability company (“MAO”) is entered into and effective as of
the date last executed below.
WITNESSETH: Whereas, MAO owns certain real property located within the described area of
the Ottley Addition Preliminary Plat as approved by the Hays Area Planning Commission on November
20, 2017, a copy of which is attached as Exhibit A (“the Property”); and MAO desires to complete
construction of storm water detention facilities consistent within and on the Property; and the City desires
to acquire from MAO storm water detention capacity from MAO on the terms and conditions set forth in
this Agreement;
NOW, THEREFORE, for good and valuable consideration, the receipt of which is acknowledged
and including the promises set forth herein, the parties agree as follows:
1.
Storm Water Detention Capacity and Price. A description of the project to build the
detention facilities is set forth on the engineered drawings on Exhibit B, attached hereto (“the Project). The
City shall acquire storm water detention with an approximate volume of 170,226 cubic feet from the
Project’s overall approximate capacity of 421,488 cubic feet. The total purchase price for the acquired
volume paid by the City to MAO shall be One Hundred Thirty Thousand Dollars ($130,000.00), of which
Thirty Two Thousand Five Hundred Dollars ($32,500.00) shall be paid upon execution of this agreement
and the remaining Ninety Seven Thousand Five Hundred Dollars ($97,500.00) shall be paid after
completion of the Project (as defined in Section 2 below) by MAO and acceptance of the Project by the
City.
2.
Construction and Maintenance Requirements. MAO shall be responsible for
constructing and maintaining the Project. All work and materials used in construction shall comply with
the City’s engineered drawings attached as Exhibit B. The Project shall be constructed to completion and
acceptance within 90 days after execution of this Agreement, subject to reasonable delays from causes
beyond MAO’s control, including weather, soil conditions, epidemic, pandemic, lack of availability of raw
materials or contractor availability related to such causes. For purposes of this Agreement, the term
“constructed to completion” shall not include permanent seeding and/or adequate vegetative cover being in
place, as the parties acknowledge that may not occur until Spring/Summer of 2021. The City shall have no
obligation to maintain the detention areas after completion of the Project.
3.
Occupancy of Hilton Garden Inn. The City acknowledges that part of the storm water
capacity for the Project shall accommodate runoff expected from completion of the Hilton Garden Inn and
Convention Center located generally on Lots 1, 2 and 3 of the Ottley 1st Addition (“the Hotel”). So long
as MAO appears to be acting in good faith to complete the Project within the timeframe specified in
paragraph 2, above, the lack of completion of construction of the required detention capacity for the Hotel
shall not be a basis for withholding any right of occupancy, either by temporary or permanent certificate of
occupancy, for the Hotel.
4.
Ownership of Borrow. The City waives any claim to dirt removed from the Project site
or any proceeds from the sale thereof by MAO.
5.
Prior Agreement Unaffected. Nothing in this Agreement is intended to affect the rights
and obligations of the parties to the certain Stormwater Runoff/Retention Agreement between MAO, Hays
Hotel LLC and Mitra Developers, LLC dated November 16, 2018, an agreement memorialized by the
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Memorandum Notice of Agreement recorded by the Register of Deeds of Ellis County, Kansas at Book
959, Pages 184-187.
6.
Applicable Law/Forum Selection. This Agreement shall be interpreted pursuant to
Kansas law. Any dispute or controversy regarding the terms or performance of this Agreement shall be
subject to the exclusive jurisdiction of, and venue in, the District Court of Ellis County, Kansas.
7.

Amendments. This Agreement may be amended only by written instrument.

8.

Binding Effect. This Agreement shall be binding upon the parties’ successors and assigns.

9.
Hold Harmless. MAO shall hold the City harmless and indemnify the City from and
against any losses, damages or expenses arising out of any claims, demands or actions initiated by third
parties related to the subject of this Agreement.
IN WITNESS WHEREOF, the parties have caused this Agreement to be executed and effective as
of the last date executed below.
City of Hays, Kansas
1507 Main Street
P.O. Box 490
Hays, KS 67601
By: ______________________________

Date: ______________________

Printed: ___________________________
Title: _____________________________

Attest:
By: ______________________________

Date: ______________________

Printed: ___________________________
Title: _____________________________

MAO INVESTMENTS, L.L.C.
700 W. 48th Street
Hays, KS 67601
By: ________________________________
Mark Ottley, Managing Member

Date: ____________________
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