HAYS AREA BOARD OF ZONING APPEALS MEETING AGENDA
CITY COMMISSION CHAMBERS
1507 MAIN, HAYS, KS
MARCH 13, 2019
8:15 A.M.
1.

CALL TO ORDER BY CHAIRMAN.

2.

CONSENT AGENDA.
A. Minutes of the regular meeting of February 13, 2019 meeting
Action: Consider approving the minutes of the February 13, 2019 meeting.

3.

PUBLIC HEARING ITEMS
A. Request by Alberto Solis and Owner Fredy Urgell Sosa to reduce the Street Side
yard setback from 14 ft. to 2 1/2 ft. a variance of 11 1/2 ft. to construct a carport at
217 W. 14th Street. (Case #02-19).
Action: Consider a street side yard variance at 217 W 14th Street.
B. Request by Brandon Johnson for a variance in height of a detached garage, an
increase from eighteen (18’) ft. to twenty-two (22’) ft. at 3314 Thunderbird Drive.
(Case #03-18).
Action: Consider a variance in garage height from eighteen (18’) ft. to twenty-two
(22’) ft. at 3314 Thunderbird Drive.

4.

NON-PUBLIC HEARING ITEMS
A. None

5.

OFF AGENDA ITEMS/COMMUNICATIONS.

6.

ADJOURNMENT

Any person with a disability and needing special accommodations to attend this meeting should contact the
Planning, Inspection and Enforcement office (785-628-7310) 48 hours prior to the scheduled meeting.

DRAFT
HAYS AREA BOARD OF ZONING APPEALS
COMMISSION CHAMBERS IN CITY HALL
MINUTES
FEBRUARY 13, 2019
1.
CALL TO ORDER: The Hays Area Board of Zoning Appeals met at their regularly
scheduled meeting date of Wednesday February 13, 2019 at 8:15 a.m. in Commission Chambers
at City Hall. Chairman Lou Caplan declared a quorum was present and called the meeting to
order.
Roll Call:
Present: Lou Caplan, Jerry Sonntag, Rich Sieker, Tom Lippert & Michael Berges
City Staff in attendance: Jesse Rohr, Director of Public Works, Curtis Deines, Superintendent of
Planning Inspection and Enforcement and Linda Bixenman, Administrative Assistant.
2.

CONSENT AGENDA:

A. Minutes: Jerry Sonntag moved, Rich Sieker seconded the motion to approve the minutes
as written from the January 9, 2019 meeting. There were no corrections or additions to those
minutes.
Vote: AYES:
Lou Caplan, Jerry Sonntag, Rich Sieker, Tom Lippert & Michael Berges
3.

PUBLIC HEARING ITEMS:
A. PUBLIC HEARING FOR A REQUEST BY JAMES WERTH FOR A TWO FOOT (2’) SIDE
YARD VARIANCE TO REDUCE THE SOUTH SIDE YARD BUILDING SETBACK FROM
THE REQUIRED FIVE FEET (5’) TO THREE FEET (3’) TO CONSTRUCT A DETACHED
GARAGE AT 3113 T-BIRD CIR (CASE #01-19):

Curtis Deines provided a power point presentation on the overhead visual with the information,
location, and site plan for the above two-foot (2’) variance request by the applicant to reduce the
south side yard building setback from the required five feet (5’) to three feet (3’) to construct a
detached garage at 3113 Thunderbird Circle. The measurement is from the foundation to the
property line. This does not cover the overhang of the building; that can be discussed if there is a
decision on this case.
He showed the plat of the property to point out the 10-foot utility easement along the west property
line that must be adhered to.
It would be built at the location where there is an existing 120 square foot shed that would be
removed.
He noted the variance history for similar cases has been a common request. In most cases
anything less than 3 feet from the property line has not been approved or there have been special
conditions.
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He presented the variance criteria that the request must meet for approving this request.
He presented the options to be considered:




Approve variance request as submitted
Approve variance request with conditions
Do not approve the variance request

He stated that staff is not in favor of this request, however, if the board feels it meets the criteria of
a variance; approval can be considered.
Jerry Sonntag asked the applicant if there were any changes to the original plans. Chris Dinkel,
the designer, representing Jim Werth, came before the board to state that the plans have not
changed other than the size of the structure. He had drawn the site plan for a 30-foot by 34-foot
garage. Because of the way the home sets on the lot, they are up against the northeast building
setbacks; it creates a turning radius issue coming out of the structure in the back yard if they
adhere to the current setbacks thus; the reason for the variance request.
Lou Caplan asked if there is any reason the structure could not be moved over 2 feet sideways
keeping the same parallel. Jerry Sonntag stated that with the angle, if he moves it over, it would
push the corner of the detached garage closer to the house. Chris Dinkel explained that the back
corner of the garage would infringe into the utility easement. They need a 20-foot turning radius
and this would decrease it to 18 feet.
Michael Berges asked if they would consider a 28-foot building to start at the five-foot setback
and go to thirty-three feet; the structure would set at the same spot on the south side. Chris
Dinkel explained that it could be considered although as a designer, he is trying to satisfy both
parties. The issue is there is to be a demising wall inside the structure to separate a shop area with
bathroom and shower from the parked vehicle(s). With that size, it would reduce the south side
where it would make it a tight space to open car doors. That is the purpose of the 30-foot-wide
structure. They would consider whatever the board approved.
Jerry Sonntag explained that there are other design issues that could be done a little bit different to
have all of that in there. He suggested a 32-foot-wide structure that would help lessen the
variance needed to the south side.
Tom Lippert voiced a concern of the overhang extending past the three feet to the edge of the
property line encroaches too much. Michael Berges asked what the overhang is. Chris Dinkel
answered that it is drawn to 16 inches that matches the house. He acknowledged they could make
adjustments.
Tom Lippert stated that the existing shed is about 2 ½ feet from the property line. Mr. Dinkel
answered that it could very well be; it is setting at an angle and not parallel to the property line.
Michael Berges directed a question to Curtis Deines, noting that the concrete driveway and the
shed are right on the property line without any variance. He asked why the foundation would have
to be 3 feet from the property line when the owner could fill it in with concrete for an open parking
lot.
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Curtis Deines answered that the building and zoning requirements don’t talk about flatwork; they
talk about structures specifically. There haven’t been any requirements against the amount of
concrete flatwork on a property. A fence could be constructed on the property line.
Michael Berges asked what would fill that space between the structure and the property line. He
asked if the overhang would be less than 16 inches if the variance is granted. Chris Dinkel
answered that there would probably be some non-living vegetation or rock because of the shade.
They could lessen the overhang if recommended as long as it is okay with the home owner.
Jim Werth, owner of the subject property, came before the board to explain that his neighbor to the
south do not have an issue with where the structure sets.
Lou Caplan answered that the only problem is that the next owner may like to build something
back there and request a variance. The structures would become closer and closer together.
Lou Caplan suggested that the structure be rotated by 2 feet. Chris Dinkel explained by structural
geometry, the reason it would not work.
Lou Caplan entertained a motion.
Jerry Sonntag moved, Rich Sieker seconded the motion to grant a one-foot (1’) variance to
reduce the south side building setback from the required five feet (5’) to four feet (4’) to construct a
detached garage and the overhang cannot be any more than 16 inches.
Tom Lippert asked for clarification of the overhang. Jerry Sonntag answered that per the motion,
the overhang could be no more than 16 inches; it would not go over 3 feet from the property line.
Vote: AYES:
Lou Caplan, Jerry Sonntag, Rich Sieker, Tom Lippert & Michael Berges
Chris Dinkel thanked the board and city staff.
4.

NON-PUBLIC HEARING ITEMS:
A. REQUEST BY ALBERTO SOLIS AND OWNER FREDY URGELL SOSA TO REDUCE
THE STREET SIDE YARD BUILDING SETBACK FROM 14 FEET TO 2 ½ FEET, A
VARIANCE OF 11 ½ FEET TO CONSTRUCT A CARPORT AT 217 W 14TH STREET,
HAYS, KS (CASE #02-19):

Curtis Deines provided a power point presentation on the overhead visual with the information,
location, and site plan for the above variance request for a carport against the garage at 217 W
14th Street. The property does not have clear property lines marked or identified. If the board
has any reservations about that, they can require a survey.
The owner has removed the trees and vegetation.
The home is approximately 8 feet from the
west property line. The carport would be visible and open on the sides that could be considered.
He presented the variance history for similar cases. There had been a variance request in the
neighborhood at 216 W 16th Street in 2010. The variance was approved to line up the detached
structure with the house on the street side.
3

The Unified Development Code has alternative setbacks in the Neighborhood Conservation District
associated with the neighborhood. This property meets the criteria for an alternative setback of 7
¾ to 8 feet that would be in line with where the house is located; although the applicant is
requesting more.
He read the following options to the board:



Set a public hearing for March 13, 2019
Do not move this forward to set a public hearing

Staff recommends setting a public hearing.
Jerry Sonntag asked Curtis Deines the potential location of the carport. Curtis Deines pointed it
out on a picture. Jesse Rohr stated that the carport would extend out 5 feet further than the house
on the west side.
Tom Lippert asked for an explanation of NC.3 zoning district. Curtis Deines stated that it means
Neighborhood Conservation. The alternative setbacks can be allowed.
Tom Lippert stated that he believes it is too great a variance request. He is opposed to this that it
may set precedence that would be unacceptable to the city and commission.
Lou Caplan pointed out that this meeting is to set a public hearing.
Jerry Sonntag moved, Rich Sieker seconded the motion to set a public hearing for the above
variance request to construct a carport at 217 W 14th Street for March 13, 2019.
Michael Berges asked if the applicant would be better off to come back to the board with a different
proposal before going forward to a public hearing. (or no proposal at all).
Alberto Solis, applicant, came before the board to state they would propose to reduce 5 feet off of
the carport. Jerry Sonntag stated that if they work with the board, he would be willing to discuss
this further at the public hearing to try to come to a compromise. Curtis Deines added that he
could discuss this further with the applicant before the public hearing.
Tom Lippert voiced his concern that it is too large of a variance request and seems opposed to
what the city is trying to maintain to accomplish.
Jesse Rohr explained that they can grant a lesser variance then what is requested without
jeopardizing the public hearing time frame.
Lou Caplan asked for further discussion.
Vote: AYES:
Lou Caplan, Jerry Sonntag, Rich Sieker, Tom Lippert & Michael Berges
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B. REQUEST BY BRANDON JOHNSON FOR A VARIANCE IN HEIGHT FOR A DETACHED
GARAGE, AN INCREASE IN HEIGHT FROM 18 FEET TO 22 FEET AT 3314
THUNDERBIRD DR.
Curtis Deines provided a power point presentation on the overhead visual with the information,
location, and site plan for the above variance request in height to build a 30-foot by 60-foot
detached garage at 3314 Thunderbird Drive. The property is next to the Smoky Hill Country Club.
The regulations allow for a maximum height of not to exceed 18 feet in height of the principle
dwelling. The home is a ranch style home less then 18 feet in height; thus, the reason for the
variance in height request. There are different styles and heights of homes in the neighborhood.
There is one detached garage built higher then the main structure in the neighborhood.
There is no history for this type of variance. Regulations for the height on accessory structures
was introduced in 2016 and changed in August of 2018 for the current language.
He presented the following options to the board:



Set a public hearing for March 13, 2019
Do not move this forward to set a public hearing

Staff recommends setting a public hearing for case #03-19 for March 13, 2019 Hays Area Board of
Zoning Appeals meeting
Lou Caplan and Tom Lippert asked if any of the detached garages in the neighborhood exceed 18
feet. Curtis Deines answered that there is one detached garage higher than the home in the area
that exceeds 18 feet. It does not stand out in the back yard because of the landscaping trees and
where it sets on the lot. This proposed garage for the side yard will be more visible.
Tom Lippert noted that there were two existing detached garages on the lot.
answered that they would be removed for the proposed detached garage.

Curtis Deines

Jerry Sonntag asked if the applicant could come forward to talk about the project.
Brandon Johnson, owner, came before the board. Jerry Sonntag asked him the reason he needed
to go higher for a garage. Mr. Johnson answered he wants to clean up his property to remove the
two detached garages and put up one big unit that includes a shop and is high enough to shed his
Recreational Vehicle. To have a 14-foot overhead door and the pitch of the roof to match his
home, he would need the taller structure.
Lou Caplan asked about the loft. He wanted to know if it was the reason for the increase in height.
Mr. Johnson answered that there would be a loft in the back of the structure. The reason for the
extra height was for the overhead door and pitch of the roof.
Jerry Sonntag pointed out that one of the requirements to be met is hardship. He asked if he had
spoken to a contractor about this. He wanted the applicant to know the details too, such as the
materials and pitch of the roof etc. The reason he is asking is because it is so close, and let him
know these questions will come up at the public hearing.
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Mr. Johnson noted that he is trying to build this garage with a loft. If he were to build this as an
accessory dwelling unit, it is allowed to be built 24 feet in height and he is only asking for the 22foot-high structure.
Lou Caplan entertained a motion.
Tom Lippert moved, Michael Burgess seconded the motion to set a public hearing for March 13,
2019 for the above height variance request to construct a detached garage at 3314 Thunderbird
Drive.
Vote: AYES:
Lou Caplan, Jerry Sonntag, Rich Sieker, Tom Lippert & Michael Berges
5. OFF AGENDA ITEMS/COMMUNICATIONS:
A. New City Web Site: Jerry Sonntag noted the new city web site.
B. Recuse and Quorum: It was discussed about when a member should ask to be recused
and about a quorum associated with that if some of the members would not be in attendance.
6. ADJOURNMENT: Chairman Lou Caplan adjourned the meeting at 9:01 a.m.
Submitted by: Linda K. Bixenman, Administrative Assistant
Planning, Inspection and Enforcement
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City of Hays

Planning Inspection Enforcement

Board of Zoning Appeals Action Report
AGENDA ITEM:

Setback Variance Application #02-19

ADDRESS:

217 W. 14th

OWNER:

Fredy Urgell Sosa

TYPE OF REVIEW:

Variance

PRESENTED BY:

Curtis W. Deines, P. I. E. Superintendent

DATE PREPARED:

March 4, 2019

MEETING DATE:

March 13, 2019

SUMMARY AND RECOMMENDED ACTION:
The applicant is requesting a variance to reduce the west street side yard setback of
a residential property from fourteen (14) ft. to two and a half (2 ½) ft. for a carport that
would abut the existing detached garage. During the first meeting the applicant did
state he is willing to reduce the depth of the carport by 5 ft which would have the
carport lined up with his house along Ash St. Staff is not in favor of this variance
request as submitted.
BACKGROUND:

 The applicant is requesting a variance on the street side yard:
o West Street Side – 14’ to 2 1/2’
Setback Required

Applicant Proposed

Front Yard

N/A

N/A

Street Side Yard
Rear Yard
Other Structures

14’
N/A
N/A

2 1/2’
N/A
N/A

 Applicant wishes to install a metal carport on the concrete slab directly against
the garage.
 The house sits approximately 8 ½ ft from the west property line.

STANDARDS OF EVALUATION:
Per State Statute 12-759 and City Ordinance 3919

 The BZA has the authority to grant a variance if a literal enforcement of the

provisions of the adopted regulations, will, in an individual case, result in
unnecessary hardship, provided:
o The spirit of the regulations shall be observed
o Public safety and welfare secured
o Substantial justice shall be done
 The applicant must show that the property was acquired in good faith and that
the variance is needed due to extraordinary or exceptional circumstances of
the property such as exceptional narrowness, shallowness, or shape of the
lot.
 Before granting a variance on the basis of unusual difficulty or unreasonable
hardship, there must be finding by the Board that all of the following conditions
exist:
a.

Uniqueness of the property not ordinarily found in the same zone or
district and not created by willful action of the owner

Staff Analysis: This is a 50 ft x 125 ft corner lot. Street side setbacks are 14
ft. instead of the normal 5ft side yard setback. This is a common situation for
corner lots within the NC districts. No obvious uniqueness to the lot or
situation exists.
b.

The granting of the variance will not adversely affect the rights of adjacent
property owners.

Staff Analysis: It seems that this request will have limited or no effect on any
rights of adjacent property owners. The proposed project will only affect the
west side of the property open to Ash St and the alley to the north.
c.

The strict application of the code will constitute unnecessary hardship
upon the property owner

Staff Analysis: This is a self-imposed hardship. The location of the existing
garage and slab have been there for a very long time. If approved, the
structure would be the closest structure to the property line in the
neighborhood.
d.
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The variance will not adversely affect the public health, safety, morals,
order, convenience, propriety, or general welfare

Staff Analysis: If granted as proposed, this variance may not adversely
affect the public health, safety, morals, order, convenience, propriety, or
general welfare. Visually this structure would set closer to the street than any
other structure in the neighborhood.
e.

The granting of the variance desired will not be opposed to the general
spirit and intent of the regulations.

Staff Analysis: The granting of a variance for the proposed building with a
reduced Street Side yard setback does oppose the general spirit and intent of
the zoning regulations.
RECOMMENDED ACTION:
Staff is not in favor of the variance request as submitted, however if the owner is
willing to reduce the size of the carport by 5 ft, the carport would then be no further
out than the existing house and be a reasonable request.
OPTIONS:




Disapprove variance as submitted.
Approve variance with conditions
Approve variance request.

ATTACHMENTS:
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Variance application
Variance justification and site drawing(s) from owner
Images/Maps/Photos

Proposed Location

5 Ft between posts

2 1/2 ft

Approximate
Property Line
House is approximately 8 1/2 ft from property line

THIS IS A LIST OF PROPERTY OWNERS ABUTTING THE SUBJECT
PROPERTY THAT WERE SENT NOTIFICATION OF THE PUBLIC HEARING.
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City of Hays

Planning Inspection Enforcement

Board of Zoning Appeals Action Report
AGENDA ITEM:

Setback Variance Application #03-19

ADDRESS:

3314 Thunderbird Drive

OWNER:

Brandon Johnson

TYPE OF REVIEW:

Variance

PRESENTED BY:

Curtis W. Deines, P. I. E. Superintendent

DATE PREPARED:

March 4, 2019

MEETING DATE:

March 13, 2019

SUMMARY AND RECOMMENDED ACTION:
The applicant is requesting a variance to increase the height of a proposed 60 ft x 30
ft detached structure from eighteen (18) ft to twenty-two (22) ft. The property owner
has a single-story ranch style home that is less than 18 ft in height and requests a
taller garage to store larger vehicles. Staff does not support this request.
BACKGROUND:

 Currently on the property are 2 detached structures; 18ft x 14ft and 17ft x 30ft.

The property owner plans to remove the buildings and build a new 60 ft x 30 ft
detached structure that is approximately 22 ft tall. The owner intends to have
a 14 ft tall door to accommodate a large RV.

 Current regulation for garage height:
o Maximum height measured from the finished floor to the peak of the
roof shall not exceed 18 ft. or height of the principle dwelling,
whichever is greater.

 In August of 2018, a change to the language occurred to the current
regulations to make it more consistent, easier to enforce, and
neighborhood characteristics similar.



Along Thunderbird north of 33rd St. there are 29 homes. There are several
different styles of homes and many are similar ranch style homes like 3314
Thunderbird Dr.

STANDARDS OF EVALUATION:
Per State Statute 12-759 and City Ordinance 3919

 The BZA has the authority to grant a variance if a literal enforcement of the

provisions of the adopted regulations, will, in an individual case, result in
unnecessary hardship, provided:
o The spirit of the regulations shall be observed
o Public safety and welfare secured
o Substantial justice shall be done
 The applicant must show that the property was acquired in good faith and that
the variance is needed due to extraordinary or exceptional circumstances of
the property such as exceptional narrowness, shallowness, or shape of the
lot.
 Before granting a variance on the basis of unusual difficulty or unreasonable
hardship, there must be finding by the Board that all of the following conditions
exist:
a.

Uniqueness of the property not ordinarily found in the same zone or
district and not created by willful action of the owner

Staff Analysis: This lot is part of a plat that was designed with similar lot
layouts and situations that are common in the area. There is nothing unique
about this lot or the house on the lot that would support the requested
variance.
b.

The granting of the variance will not adversely affect the rights of adjacent
property owners.

Staff Analysis: It seems that this request will have limited or no effect on any
rights of adjacent property owners. The proposed project will only affect the
south side of the property.
c.

The strict application of the code will constitute unnecessary hardship
upon the property owner

Staff Analysis: This is a self-imposed hardship. With changes to the
regulations in the last 6 months to specifically address this situation, it is
difficult to support this request.
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d.

The variance will not adversely affect the public health, safety, morals,
order, convenience, propriety, or general welfare

Staff Analysis: If granted as proposed, this variance could adversely affect
the public health, safety, morals, order, convenience, propriety, or general
welfare. The proposed structure would be unlike any in the neighborhood.
e.

The granting of the variance desired will not be opposed to the general
spirit and intent of the regulations.

Staff Analysis: UDC Section 10.2.101 (C)(3) Height, was updated in August
of 2018 to; “Maximum height measured from the finished floor to the peak
of the roof shall not exceed 18 ft. or height of the principle dwelling,
whichever is greater.” The granting of a variance for the proposed building
with an increased garage height does oppose the general spirit and intent of
the zoning regulations and increase the possibility of more variance requests
in the future.
RECOMMENDED ACTION:
Staff does not support this request.
OPTIONS:

 Disapprove variance as submitted.
 Approve variance with conditions
 Approve variance request.
ATTACHMENTS:
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Variance application
Variance justification and site drawing(s) from owner
Images/Maps/Photos

Asphalt Shingles

16 Inch overhang

3314 Thunderbird Drive Looking East

3311 Thunderbird Dr. with taller Garage than house built prior to regulation

12-Houses over 18ft tall
4-Property with existing
detached structure near
18ft tall.
17-Ranch Style home less
than 18ft.

3314 Thunderbird Dr

Detached
Garage
is taller
than house

THIS IS A LIST OF PROPERTY OWNERS ABUTTING THE SUBJECT
PROPERTY THAT WERE SENT NOTIFICATION OF THE PUBLIC HEARING.
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